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THE VICE PRESIDENT: Good morning. First of alp@ogies to counsel and
the parties and others that have attended foatkestart this morning. A certain
set of circumstances have occurred that were gntirg fault that are responsible
for that delay and | apologise. | note your appree, Mr Borenstein, for the
union, and Mr Wood, for the State of Victoria.ake it there's no objection for
permission to appear be granted? There's isn't?

| can tell the parties that the Bench that's bestituted for this matter consists
of myself, Senior Deputy President Acton, and Cossioner Roe.
Commissioner Smith will remain available to as#ist parties in relation to any
prospect of a negotiated resolution. | think with 21 days past, and | assume
that counsel are in agreement that the only wayrthter can be resolved by
consent now is through a consent workplace detextmim

It strikes me that an early thing that ought tousas a preparation exchange of
proposed draft determinations. | was interestddhtiw what the reaction of
counsel was to that.

MR BORENSTEIN: Your Honour, perhaps, | can teluyélonour where we're
up to with that.

THE VICE PRESIDENT: Yes.

We've had discussions about what would be a usetning step in relation to
the arbitration.

THE VICE PRESIDENT: Yes.

MR BORENSTEIN: The document around which the partire arguing, or
negotiating is some 200 pages.

THE VICE PRESIDENT: Yes.

MR BORENSTEIN: Some of it is routine, some ofsifgarticular schedules for
particular parts of the workforce.

THE VICE PRESIDENT: | should say that I've beeptkappraised in the most
general way by Commissioner Smith about the cooir$ige negotiations, only
because he reports to me in the capacity as paadlto keep me informed about
what he's up to on that and other matters.

MR BORENSTEIN: Yes. We're not - - -
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THE VICE PRESIDENT: So I have no particular knogide beyond this: 1
understand that the parties had made substantigitgss in discussions thus far.
There was still some significant matters that sajearthem.

MR BORENSTEIN: Yes.

THE VICE PRESIDENT: But that a (indistinct) - ocamment about the nature
of a lot of the material not being contentious v ytidn't use that word,
Mr Borenstein, but | think that's the affect oflithagined - say | imagined - - -

MR BORENSTEIN: What we're interested - what waiterested - sorry, your
Honour.

THE VICE PRESIDENT: Yes.

MR BORENSTEIN: What we were interested to do vaasdme as quickly as
possible between the parties - - -

THE VICE PRESIDENT: Yes.

MR BORENSTEIN: - - - to a position where we caantfy the matters that are
agreed as required under the Act - - -

THE VICE PRESIDENT: Yes.

MR BORENSTEIN: - - - and the matters that requiegermination.

THE VICE PRESIDENT: Yes.

MR BORENSTEIN: And some efforts have been made/éen the parties to try
and get to that point without an outcome and fat tkason we thought - and |
should also tell your Honour that there are somedf other bargaining
representatives who filed bargaining representatoteces who aren't here today.
I don't think they were notified about today's hegr - -

THE VICE PRESIDENT: Yes.

MR BORENSTEIN: - - - and they may wish to be hearterms of an
arbitration, we're not sure. But can | hand ugdor Honour a minute of a
proposed direction which we discussed with ounfiteand which is acceptable
to them. And the idea of it is that the partied #re other 20-odd people being
invited or directed to attend on Commissioner Smith
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THE VICE PRESIDENT: Yes.

MR BORENSTEIN: - - - at a time convenient to him--

THE VICE PRESIDENT: Yes.

MR BORENSTEIN: - - - to sit down and specificafjp through the document
and identify those things that are agreed, thoseate not. And your Honour will
see in paragraph 1(c) there's an additional elembith is that the State of
Victoria has flagged that there are some clausessipect of which they may wish
to raise a jurisdictional objection under re AEdda but they haven't told us
which clauses they are. And so this process walslal produce an identification
of the clauses that they say they want to raisésthee - - -

THE VICE PRESIDENT: | think | should ask Mr Woodw, shouldn't I?

MR BORENSTEIN: Well - - -

THE VICE PRESIDENT: Mr Wood - - -

MR BORENSTEIN: I'm content for you to ask himydu can get an answer out
of him I'll be more than happy.

THE VICE PRESIDENT: Mr Wood, that's a matter oniethhsenior counsel has
no doubt turned to his mind with some care. Yousie in a position to adopt a
- at least a general position in respect of re AEEt me just see if my memory is
serving me correctly. Melbourne Corporation arelkigh Court tells us that
there's no constitutional power to interfere with bperations of the State.

Re AEU doesn't extend that principle to apply tergnemployee of the State, but
what it does say is that it's for the State to dieevhat the total number and mix of
its workforce is like.

MR WOOD: Exactly.

THE VICE PRESIDENT: And so | assume that the rdJAdtguments depend
upon an argument that says what you're seekinghiee here is seeking to foist
onto us some limitation on how we choose the sizmmgposition of our
workforce.

MR WOOD: That's as we imagine we'll be instrudiegut the argument, but |
need to get my final instructions on the argument.
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THE VICE PRESIDENT: I just - do you say that ass®lely and without further
ado from the wages claim?

PN197
MR WOOQOD: No.

PN198

THE VICE PRESIDENT: Right.

PN199
MR WOOD: Subiject to instructions, no.

PN200
THE VICE PRESIDENT: Okay. Are you able to sheg &uther light then on
how it does - - -

PN201
MR WOOD: The clauses - without - this is all suj® final instructions - - -

PN202

THE VICE PRESIDENT: Yes.

PN203
MR WOOD: - - - but the sort of clauses that mighpose an issue are the sort of
clauses that you have suggested might cause anassithose are the sort of
clauses to deal with - | think as you've just obedy your Honour - - -

PN204
THE VICE PRESIDENT: The State doesn't want toaaything about it at the
moment.

PN205
MR WOOQOD: Exactly. Exactly.

PN206
THE VICE PRESIDENT: Well, the State is going teeddo adopt a position
fairly promptly about that.

PN207

MR BORENSTEIN: | beg your pardon, your Honour?

PN208
THE VICE PRESIDENT: The State is going to needdopt a position fairly
promptly about that.

PN209

MR BORENSTEIN: We -we - - -

PN210
THE VICE PRESIDENT: You can't - you can't proceknling a directions
preparation period totally on the basis that, "\Me#'ll articulate that argument if
and when it feels convenient to those that instyoat”

PN211
MR BORENSTEIN: We understand that.
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THE VICE PRESIDENT: Yes.

PN213
MR BORENSTEIN: The intention is that in this presdhat's in the directions

that this would be identified.

PN214
THE VICE PRESIDENT: Mr Wood, are you - do you sh#rat goal as the
directions?

PN215
MR WOOD: We would hope to be able to deal witliatttimeframe.

PN216
THE VICE PRESIDENT: Okay. Good.

PN217

MR WOOQOD: We don't - - -

PN218
MR BORENSTEIN: It's not as though it's somethihgttcame up yesterday
obviously.

PN219
THE VICE PRESIDENT: No, no. Andit's - - -

PN220
MR BORENSTEIN: And what we would - and in relatimnitem 2 in the
directions, your Honour, we've discussed this ardwould ask for the matter to
be relisted in approximately two weeks time to kdepmatter moving.

PN221

THE VICE PRESIDENT: Yes.

PN222
MR BORENSTEIN: So that, hopefully, there will bensething that the parties
can tell the Tribunal in two weeks time: thesetheeitems that are agreed; these
are the items that are not agreed; these are thEWeitems, and then we would
propose, subject to the Tribunal's view, that dftat instead of each party
preparing their unproposed determination there ék@cament which would be
largely uncontentious and the points of disagre¢mwenld be marked in the
document.

PN223
THE VICE PRESIDENT: Look, if you're able to do tha -

PN224
MR BORENSTEIN: | think that would be much bettean having any number
of, sort of, thick versions - - -

PN225
THE VICE PRESIDENT: Competing - yes - the tredirigl competition.

PN226
MR BORENSTEIN: Yes.
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THE VICE PRESIDENT: Yes.

PN228
MR BORENSTEIN: So subject to this form of directibeing acceptable to
your Honour - - -

PN229
THE VICE PRESIDENT: Well, that's certainly accdg&ato me. Mr Wood, do
you have any objections to it?

PN230
MR WOOD: No, your Honour, other than to, perhdsd up to your Honour an
identification of the 20 other bargaining represéimes, and those are persons
who will have to be either directed or requestedttend.

PN231
THE VICE PRESIDENT: Yes. Do they - do these bargg representatives, do
any of them act for more than one - sorry - for entbran themselves?

PN232
MR WOOD: Yes. Three of them do. Sorry, two adrtihdo and one of them acts
for only others. So Mr Chatfield, who is about titirds of the way down.

PN233

THE VICE PRESIDENT: Yes.

PN234
MR WOOD: Acts for himself and one other; Ms Napuets for herself and one
other; and Mr Backasi, is a representative of thetfalian Institute of Marine and
Power Engineers. He obviously doesn't represemséli but he represents eight
marine surveyors - - -

PN235

THE VICE PRESIDENT: Yes.

PN236

MR WOOQOD: - - - employed by the Department of Tizors.

PN237
THE VICE PRESIDENT: Okay. Well make the assummptioat there will be
some appropriate communication from my Chambetisdse bargaining
representatives so they can have an opportungricipating on the next
occasion.

PN238
MR WOOD: In my discussions with my learned frieit, Bornstein, we
thought it more appropriate to come back on ththink it's 14 February rather
than 7 February. That's three weeks rather thanteeks, but we've agreed to
two weeks on the basis that if there were some¢hihat still need to be done,
including things involving these other 20 bargagnrepresentatives, then - - -

PN239

THE VICE PRESIDENT: Yes.
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MR WOOQOD: - - - there will be the capacity for Conssioner Smith to tell you
that there are - - -

THE VICE PRESIDENT: I'm inclined to think that tipeactical way to proceed

is to ascertain what agreed course or set of diresttan be reached between the
two major parties, and then to provide the otheg&aing representatives with an
opportunity to respond to whatever timetable emefgan that process, rather
than necessarily having their input at the indajument stage, if | can put it that
way. So that they need to be accorded procedairakes but that can be satisfied
by giving them an opportunity to comment on anyeadrset of directions or
partially agreed set of directions that are readietd/een the major parties.

| don't think that it's appropriate for the Tribliifat's going to act practicably to
ignore the fact that if you just take away thosetmore than, what is it,

25 individuals who are represented by the peopléhisrist that the remaining
35,000 individuals are represented by Mr Borenstéind, obviously, the State of
Victoria is omnipresent as the employer, but it'slen't know that it's appropriate
to have the tail wagging the dog, and provideddlsesome opportunity for those
bargaining representatives to have their say apetsuade us to a different
course, the requirements of procedural fairnedsbeikatisfied.

MR WOOD: We would think so. Are you suggestinguyHonour, that they
ought be consulted about these directions or tteeiitbns after these directions?

THE VICE PRESIDENT: No, they will be consulteddatections after these
directions.

MR WOOQOD: I|thought we were at one on that. | pvainted to make sure we
weren't at cross purposes.

THE VICE PRESIDENT: No, these - the proposed toal@ya practical set of
directions that are designed to allow the parties tepresent 99.999 per cent of
the bargaining parties, if | can put it that wapriwout a practical way forward
for the - an efficient hearing, which is really whiais is ultimately about if you
can't reach a settlement.

MR WOOD: From our perspective that's what's itubo

THE VICE PRESIDENT: Anything further from you, NBorenstein?

MR BORENSTEIN: No, your Honour, we're in agreemwith the date around
7th if you can fit that in.



PN250
THE VICE PRESIDENT: Yes. Well, no - this will behe matter will fitted in
on 7th in any event. So I'll stand the matter ausril the 7th until - at 9.30am, for
a further mention and | make directions in accocganith the minute of
proposed direction handed up by Mr Borenstein wWithdate in item 2 being
14 February 2012. Anything further from you, Mr @é?

PN251

MR BORENSTEIN: Did your Honour say the 7th or thh?

PN252
THE VICE PRESIDENT: 14th - sorry, 7 February 20Mr Wood, | didn't hear
you pressing too hard for that extra week, andrgthe approach we're going to
take about the bargaining representatives, | tamkarlier return rather than a
later return is preferable.

PN253
MR WOOD: Yes. We're content with that on the bdkat if it's not resolved by

the 7th we may be able to deal with the mattehernpapers - - -

PN254
THE VICE PRESIDENT: Yes.

PN255
MR WOOQOD: - - - or by short appearance, or it jdgpends where we're at.

PN256
THE VICE PRESIDENT: Well, hopefully - hopefullywb weeks is enough time
for the parties to, at least, identify if they'rat in agreeance.

PN257

MR BORENSTEIN: We would hope so.

PN258

MR WOOD: We would hope so.

PN259
THE VICE PRESIDENT: Yes. Okay. Well, the Triblimaadjourned and
apologies again for keeping the parties waiting.

<ADJOURNED UNTIL TUESDAY, 7 FEBRUARY 2012 [10.29AM]



